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DAN MORALES 
ATTOKNCY~G~NERAL 

Honombla R&oft T. Jar& 
Qwm C-v kmw~~ 
anyion County Jurtic.0 Co&& 
Suite 116A 
Shcrmm, Texas 75090 

Letter Opinion No. 933-93. 

Rc: Whether UI independctp ehool district 
may awbrd ochoiarhips qui of its general 
fhd @ its top gnduatcs Wed eolely on 
uwdcmkmnking (RQ4ol) 

Dar Mr. Juvis: 

You hbve roquostcd M ophllon M to wilethet M ilK@eqt Bchool dI*rict may 
cwhrd scholarships out of its @neml fbnd to graduating students who have been Acted 
eolely on tho bards of their acudetnic rurking in the class.’ You cite article lU, wct10r1 
52(r) of the TSXSS Constitution UL waU IU swtiw 20.46 of the Edtwxtion Code na 
pr&ionrr thnt may prohibit such a scholamhip program, 

Article III, section SZ(a) of thb ~TOXM Cbnqitution prohibits the 1egiWWc !kun 
eutho~Wng any political MibdhiidOn of the alta to gmnt public money to M individual? 
Seeu.!w Tex Const. art. III, $4 SO, 51; ke Attorney Qcnonl Ctpitiion H-1010 (1977) rt 2 
(obwving that Irmguego applicable to pofiticrd subdivisions in article JR, wctlon 52 is 
same UI that found in article RI, 6cctions 50 and 5 1). See gwte~ify 1 D. BIUDBN, Tti~ 
Comm10~ OF THE STAR OF rims: AN AJW~TATZD AND C~MP~~TIW 
ANALYSIS 232-35, 25749 (1977) (explaining wticlo III, scotion, 51 WI 52 of Texas 
Constitution). This office haa lntcrpmtcj article I& section 52(a) to prohibit any pant for 
private pqwcs only; article III, &on %(a) dose not prohibit 1 gmnt of public money 
for public purpows--ewn II grant to nn individual-if the politicJ rubdivisimn granting iho 
money pkw suflicicot controls on the tmnsnction to ensure that the public purpow is 

‘You a& apccifIcaIly btmul the Shcmmn lodqdoo1 Scholl DiUrici. Iimww, the 
coNuluuGoaJ bid ct¶IcIGry pmvleloIM we contldcr in tbh oghlion bggly gpnvally tG 31 h&dtgdml 
mchod distrlo(r In thestate. Swpwnlly Attoney OpMfat OplnhmJh44265 (1990). 



11/1?/93 09:30 ATTORNEY GEN/OPINIONS 5124632110 003 

HonorabloRobert T. Jar& - Page 2 (Lo-93-93) 

wrdod ouLs See Attorney Qekeral Opinions JM-1229 (1990) at 3-S (and MSMB dted 
tkeinh lbf-1209 (1990) u 1 (and sources cited therein); JM-1199 (1990) at 1 (and 
IO~~GOC cited therein); 1 D. BRADEN, super. at 233. But me Attorney General Opiniona 
JM-1204 (1990) at 2 (suggwting that article ill, Be&on 52 requires govemmemat body to 
receive adequate quidpro quo for expenditure of public money); H-1010 at 2 (same) 
(citiq Let101 Advisorj No. 119 (1977)); 1 D. BRADEN, sups, at 234 (stating that, In 
USence, aaking wbctha grant b tbr public purpose le equivaknt to asking whether public 
beno is too remotq IndIrect. or general to serve as qutdpro quo). 

No tixed rule detinestv esactly what constttutes a “public purpose.” See Dcrvts v. 
cfty o/ T~ior, 67 S.W.2d 1033, 1034 (Tex. 1934) (quoting 6 MCQUILLISN ON 
tdUNlCIPAL C~XUW.ATIONS 0 2532, u 292 (Zd ed. 1940)) (stating that, *What is a public 
purpk cannot bc anrwemd by my precise definition further than to Btatc that ifan objeot 
is bonoiidi to tbo inhabims and dkectly cttmcad with the local government it will be 
comidcrod a public purpo&‘). Raiher, tho governing board of the relevant political 
Wion musk detennlna In the first tnuanca whether a particular grant of public money 
~orvol a legitimate public purpose, and whether the political &division ha8 placed 
uffidont conkols on the trantin to ennure that the public purpose will be canied out. 
Accordingly, prior to inatituti~~g the program, the board of trustee) of the independent 
school dibtrbt mua determink in the first Mance whether awarding scholarships to 
gmduntw bawd on academic ranking setve8 a public purpose, and whether the 
indept&nt school dkttict has placed sufkient controts on the award to cNuIc that the 
public pUQOC0 is c&cd out. 

In regard to whether tbo award of cuch a scholarahtp may serve a public purpose, 
we note that section 34.031(a) of the Texas Education Co#e. authorizes tba ot%x of the 
governor to awnrd to a student In a public high rohool who receives cmtlit for a course in 
bdv~ced phyrior, caloulus, or another advanced rdenoe and nuthematico course tuition 
credit that the recipient may apply toward tuition and fees at a public Institution of higher 
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ohmion in this mote.’ Wldk t)e l@dmuro did sot eaunckto in t& bill the publk 
purgooOofthe ward pfogramd in8e&M34.031(a)~(~ Acts 1989, ~l#L8g., dr. 
813:$6.08, at 3716-17), the l~mkturo iqpmmtly boltwod in iu best judpcnt thu cucb 
M wml program would KIW a public purpose. &a a&o Educ. Cods 0 20.482 
(pro~n.3 that who01 dlmtkt may ward oL4lego scbotanhipr for gnauates wing gift& 
tleviw or b6wwts mid0.w district for that purpose). 

You &o II& whether the pmposd scbotar#bip program contravow wction 20.48 
of the Education Cod% -whkh state8 in pertkont part: 

(a) The publk f&e whool nmds silau not b+ expended except as 
providsdlrlthi~acctk”. ‘., 

(0) Locd8dloolftmdsffomdimliottrxehtlduonfacoofpllplls 
aotentitkdtofbotuluonMdothukcal KWWD~bsUKXlfor 
the purpoaco enummted ibr mate and unmty &ndr and !br 
~applknastmd8upplIqfortbepaymentofinwanca 
preniun& ]Mitora and other e4nploycc& fbr buying school sites, 
bUyk&bUild@MdlBp&lg~nmtingSbOOlhOUW&tMlUdikfj 
aoquidtknofshoolbousosandaltesbyka@aamothrou&wnuat 
pI8p8IltSWitllMldcImasOptklltO~dpoahrr 
paopmsnocsrsrqyfn~~~fhopbUc~fob8 
dercnnhMdbyfho&aNfoffno7dss. tamphuJsadded.] 

Sac ut!w Toss. Con&. art. VII, 0 3 .(dedicating rpecitio tw rewnuw to support “public ftec 
rcb6drr). We assume, for pmposos of this opklon, thmt tho board will l%nd the 
whoknhip~ ffom keal school 5mds ftom dkwkt taxes, tuition fee6 of pupils not wtitkd 
to he tuition. and other looal sounx.s 
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fzemtedv cd&gw D&+.729. s.w.zd 2%. 299 (TCK 1987) (stating that. statute that 
ellowenumirdpeStywweadIooldirtrbt’lodwlasrntaKmwmaer,witboutcon&?ntof 
seb$boerdbnot.B 
conrdtutbn author&~ it). 

bwause utklo VIII, aectkn l-g@) of Texan 
HMW, the board of austw afthe independ@ .shool dbtict 

propoc@ the scMarchip~pmgmm mug da&no in the first instance whcthor such a use 
of lebool lbndl is kccsaiy ill the cc&lot of the public whoolr.” When .making its 
d-on, the board of buatew nhould amsidor that tho school district hold8 the 
property and kb of the pub& ,rchwlr in trust fbr the benefit of the whool childron in 
the dbtrlot. see Low v. c&v of Dauas, 40 s,w.2d 20, 26 (Tex. 1931); El Pam 
&mnno$’ colkge DIN. v. C&Y o$!W Pm, 698 S.W.2d 248,251 (Tcx. App.-Austin 
1985), wv’d on othw&rvmds, 729S.W.2d 2% (Tex. 1987). Fmthamore, the funds are 
w be wed for educaional purpo&es only. See L#, 40 s;W.zd at 27 (quoting 24 Ruling 
Cus L8w 8 47. at 593). 

l-lib offlee eonddcmd the proper IxmnoUion ofthe;worb “nsas&aIy,” as used in 
motion 20.48 of the Ed&ion Codq in Attorney Gedwml Ophdan JM-1265 (19%) at 3: 

[T]ha word [“@cMu$] M wed in section 20.48 and its pre- 
duwaor etuuw, arti& 2627, V.T.C.S., IIBS boon cvnstrued as 
pamltGgalcboxpadiuuaumedidk$pouio~~aors-’ 
inelmamdthc’rahnkmrmwnt ofcut&expenws*nadby 
a+ootboardtnemb. SooMtue&v. @vqfJMas, 17 S.W.Zd36 
flex. Commh App. 1929, jud@t adopted); Btxmtan v. M.., 
34 S.W2d 654 (Rx. Civ. App.-El Peso 1931. no writ); Attorney 
Ocneml Ophdom JM-490 (1986); H-133 (1973). Other examples 
cwldbeeited. Noneoftk.apmdihvsrintl~~#~~mis, 
etrietly ape&b~, imliopensable w tho condud of a public tiool. In 
the context of 8octlon 20.48. “I appem to mean 
~~orconduekewthecunductofapubkrdroolmtk 

m tllercw. Aaxmi BLAac% LAW DlcTl0NARY 928 
(6th cd. 1990) (dofkitkn of”~). 

so0 do CY(v of(iarkmd, 468 S.W.2d at 112 (stating that Education Code tsectioa 20.48 
authorbe~ trwtws W daamlne whahor expendltufo for paving fitmete abuMnS school 
proper& b “necemary in the conduot of the publie schools”); Attorney O~neral Opinion 
C-601 (1966) et 3-4 (adudh@ that sdwol board has discmtion to dctemine whether 
mpabding awpkr money tirn operation of 6chool oatbteria to provide lunchor W needy 
pupil6 is “(MQO(IMIY cod in the &dent conduct of ft~ public schools”). This office I&O 
mated in Attorney Oaml Opbdon IM-1265 thnt “[t]he encourtgoment and motivation of 
tide& in academic aohiwm would seem to be an appropriate fbnction of tba public 
fiw sehoolr.” Attorney General Opinion JM-1245 at 4. Thus, that opinion fwad that a 
dmot board d&t hd the IWO oflocal school ftmds to provldo oolle@ scholarships to be 
“aooeseary in the conduct of the public schoole” for purpom of section 20.48 of the 
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Prior to tnatltutlq a prqram w avanl ccl10laMip~ ftom the 
generalfWwgnduatmba8cdonac&dnkruddngthcboardof 
tnukeoo of an indepahnt school dirtriot mua detemdne In the fimt 
imtmice whotha, under artldo III, seotion 52(a) of the Texas 
Co~U~tkn, wch a program ICMO a public purpose, uul whahex 
the tdopaden uhol dierict has placed sufiklent controla on 
piognm to amure tkt tho publio purpose I8 canled out. Likewi~, 
pumant to w&n 20.48 of the l?dwutkn Code, the board of 
tnmtea mum dotern+ in the fhut fnstantq whether the award@ 
of such scholarships b %aasuy in tha conduct of the public 
mchoob.* 

AB thb offloe mated k Attorney CknomI Oplnkn IM-1265 
(NO) at 4, yt]b onooum&enrent and motivation of Hudenta ln 
&?ademkaohi6vomentwolddrwmtobsanrppropriclte~naionof 
thopublioheaohooha Thus,~s&oolboudmt@sfindtheureof 
locdl mhool lbndr w provide wlloge 6cholarships to be *necsrcary in 
the conduct of the publio schools” tbr purposoa of section 20.48 of 
the Eduudoo cod0 m wall II mructurcd to althor lho achlwotnEnt 
of a lo@timBte publio purpose. 


